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I, Dr Andrew Kaponga Clifford Erueti, affirm

I, am a Lecturer at the Faculty of Law, University of Auckland.

My qualifications include PhD (University of Toronto, Canada), LLM (Victoria
University, New Zealand), LLB (Canterbury University, New Zealand).

My areas of expertise are international and comparative indigenous rights, including
specifically indigenous rights and mining. For several years (2009 to 2012) I was
Amnesty International’s expert advisor on indigenous rights in its head office,
London. I now teach law at the University of Auckland. My PhD is directed at the UN
Declaration on the Rights of Indigenous peoples — how to interpret it in light of the
political history of its negotiation in the UN.

This evidence does not constitute legal advice. This evidence is presented in my role as

an academic researcher.

I have read and understand the Environmental Court Practice Note 2014 and agree to

comply with it.

Summary

This evidence provides some context and consideration as to how the Decision
Making Committee (DMC) should take into account its responsibilities to Maori in
decision-making in relation to the UN Declaration on the Rights of Indigenous

peoples.

The UN Declaration on the Rights of Indigenous peoples
The focus in this submission is on international indigenous rights to property and
natural resources but also indigenous peoples’ right to give their informed consent to

any decision affecting them and their tribal rohe.

I What is the Declaration?



The United Nations Declaration on the Rights of Indigenous Peoples (the
Declaration)! has been heralded as a “landmark” achievement for indigenous peoples.?
With the Declaration’s adoption by the UN General Assembly in 2007 by 143 states,
international indigenous rights has become a significant field in international law.
Although other international treaties, standards and policies on indigenous rights
exist, notably International Labour Organization Convention No 169,’ no other
international instrument provides such robust protections for groups within states.
This includes Article 3 of the Declaration which provides: “Indigenous peoples have
the right to self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural

development.”™ This restates the language in Article 1 of the International Covenant
on Civil and Political Rights (ICCPR) and International Covenant on Economic,
Social, and Cultural Rights (ICESCR), but with reference to indigenous peoples. The
Declaration also includes the right to self-government;® historical redress; the right to

free, prior and informed consent (FPIC);” and the right to the recognition, observance

and enforcement of treaties.®

In addition to these breakthrough rights, there are many others that apply classic
human rights to the circumstances of indigenous peoples including the right to
religion,’” property,'® and the right to practise and revitalize their cultural traditions
and customs." For example the human right to property — which is normally directed

at the right of individual ownership - is adapted to provide: Indigenous Peoples have

! United Nations Declaration on the Rights of Indigenous Peoples, above n 42.

2 Claire Charters “The road to the adoption of the Declaration on the Rights of Indigenous Peoples”
(2007) 4 N Z Yearb Int Law 121; Claire Charters and Rodolfo Stavenhagen Making the Declaration
work (IWGIA, 2009).

3 Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries, 27 June
1989, 28 ILM 1382 (entered into force 5 September 1991). See also, Convention (No. 107) concerning
the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in
Independent Countries, 26 June 1957, 328 UNTS 247 (entered into force 2 June 1959) [ILO
Convention No. 107].

4 The Declaration, above n 42, art 3.
S Art 4.

¢ Atart 5.

7 Atart 10, 19 and 32.

8 Atart 31.

® Atart 12.

10 At art 26.

W Atart11.



the right to the lands, territories and resources which they have traditionally owned,

occupied or otherwise used or acquired.'

II The Declaration, the right to self-determination and FPIC

The Declaration addresses the public law or political dimension of Indigenous
Peoples’ interests in natural resources including minerals. The Declaration for
example endorses the right to self-determination, self-government and FPIC. These
rights are dismissed by the government as non-binding “aspirations”. As a matter of
international law UN General Assembly declarations are not binding.

As noted by the UN Office of Legal Affairs, “in United Nations practice, a
“declaration” is a solemn instrument resorted to only in very rare cases relating to

matters of major and lasting importance where maximum compliance is expected.”"

Many of the rights expressed in the Declaration - including the right to self-
determination - reflect rights and freedoms included in widely ratified human rights
treaties such as, for example, rights to non-discrimination, culture, property and the
right to self-determination as set out in the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural

Rights. New Zealand has ratified both conventions.

Indeed several rights in the Declaration are considered to have the status of customary
international law, according to some commentators.'* As argued by Claire Charters,
expert on international law of indigenous rights, the Declaration has acquired
significant legitimacy as a result of the process by which it was drafted and then
adopted.” Charters points to the fact that the process followed in its development and
adoption was fair and robust. For example, the substance of the Declaration was
debated for over two decades and included states, Indigenous peoples, international
institutions, non-governmental organisations and academics amongst others. She also

argues that the substance of the Declaration is equally legitimate, responding, in part,

12 Art 26.

13 Economic and Social Council Report of the Commission on Human Rights (18th Sess, March-April
1962) UN Doc E/3616/Rev 1, para 105.

! Siegfried Weissner, “Indigenous Sovereignty: A Reassessment in the Light of the UN
Declaration on the Rights of Indigenous peoples” (2008) 41 Vanderbilt Journal of Transnational
Law 1141.

'3 Claire Charters “The Legitimacy of Indigenous Peoples’ Norms under International Law”,

PhD thesis, January 2011.



to historical discrimination against Indigenous peoples under colonial regimes and

international law.'®

Self-determination is the linchpin but other related rights in the self-determination
framework including the righty to free, prior and informed consent. The right to FPIC
is cited several times in the Declaration. Article 19 specifically addresses the

requirement to obtain Indigenous peoples’ FPIC before adopting any measure etc:"’

Article 19

States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order
to obtain their free, prior and informed consent before adopting and
implementing legislative or administrative measures that may affect
them

Article 32

Indigenous peoples have the right to determine and develop
priorities and strategies for the development or use of their lands or
territories and other resources.

States shall consult and cooperate in good faith with the indig-
enous peoples concerned through their own representative institu-
tions in order to obtain their free and informed consent prior to the
approval of any project affecting their lands or territories and other
resources, particularly in connection with the development, utiliza-
tion or exploitation of mineral, water or other resources.

States shall provide effective mechanisms for just and fair redress
for any such activities, and appropriate measures shall be taken to
mitigate adverse environmental, economic, social, cultural or spiri-

tual impact.

States were generally opposed to the inclusion of FPIC in the Declaration, arguing

that it provided indigenous peoples with a right of veto.'* However, a body of policy,

16 See, Patrick Macklem The Sovereignty of Human Rights (Oxford University Press, New York, 2015) at
135.

'7 The United Nations General Assembly. Declaration on the Rights of Indigenous People, 2007, Article
32.

'8 Explanation of Vote by HE Rosemary Banks, New Zealand Permanent Representative to the United
Nations, 13 September 2007; http://www.mfat.govt.nz/Media-and-publications/Media/MFAT-



http://www.mfat.govt.nz/Media-and-publications/Media/MFAT-speeches/2007/0-13-September-2007.php

scholarship and jurisprudence has provided greater clarity about the content of the
right to FPIC. In particular, the Inter-American Court of Human Rights has given
perhaps the most comprehensive authoritative guidance on the content of FPIC. In
the Case of the Saramaka People v. Suriname (2007)," the Court held that Indigenous
peoples have the right to say “no” to activities that have potential to significantly
impact them and their territories.® The right to FPIC has been affirmed in several UN
human rights treaty body decisions, including the UN Human Rights Committee,*
the UN Committee on the Elimination of Racial Discrimination,* and the African

Commission on Human and Peoples’ Rights.>®

The former UN Special Rapporteur on the Rights of Indigenous Peoples, James
Anaya, has stressed the need to focus not only on consent, but on establishing a
process that will result in Indigenous peoples’ full engagement with a proposed
development. The key is ensuring that Indigenous peoples are involved early in the
process including in the preparation of regulatory frameworks on relevant areas such
as the environment, and natural resource allocation and strategic planning for

resource extraction.”

The right to FPIC certainly influenced the Waitangi Tribunal in its Whaia te Mana
Motuhake Report.” But the Waitangi Tribunal has also being developing its own
conception of informed consent based on the treaty principle of partnership. The Wai

262 Waitangi Tribunal noted, for example, a spectrum of possibilities in relation to

http://www.achpr.org/files/sessions/46th/comunications/276.03/achpr46 276 03 eng.pdf
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